UNI TED STATES DI STRI CT COURT
DI STRI CT OF RHODE | SLAND

UNI TED STATES OF AMERI CA
V. C. R No. 97-063T
ADELI NO CARREI RO

MEMORANDUM COF DECI SI ON

ERNEST C. TORRES, United States District Judge.

Adelino Carreiro has noved, pursuant to Fed. R Cim P.
29(b), for a judgnent of acquittal with respect to Count V of a
five-count indictnent. Count V charges Carreiro wth using
"firearms, to wit: a Beretta Model 70, 7.65 mmpistol serial nunber
A65949 and a silencer"” (enphasis added) during and in relation to
a drug trafficking crinme, an offense for which the governnent seeks
the mnimm sentence of thirty years mandated by 18 U S.C. 8§
924(c)(1).*

The i ssue presented i s whet her, under § 924(c) (1), a defendant
may be convicted of "using” a firearmduring and in relation to a
drug trafficking crinme when the defendant acquires the firearmfrom
government agents who demand drugs as part of the consideration.

Because, under the circunstances of this case, | answer that

1Section 924(c)(1) mandates a five-year consecutive sentence for anyone who "uses or
carries afirearm” during and in relation to a drug trafficking crime. The minimum sentence
required by 8§ 924(c)(1) isincreased to thirty yearsif the firearm is "equipped with afirearm
silencer or firearm muffler" (emphasis added). In this case, since the indictment charges use of a
firearm "and" silencer rather than a firearm "equipped” with a silencer; and, since that was the
offense on which the jury was charged, it appears that the mandatory minimum would be five
years and not thirty years, as the government contends.
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guestion in the negative, Carreiro's notion for judgnent of
acquittal with respect to Count V is granted.
Facts

In July of 1997, agents of the Drug Enforcenent Adm nistration
(DEA) received information from an informant that Carreiro was
selling cocaine. On July 15, the informant bought a snmall quantity
of cocaine from Carreiro and, later, discussed with Carreiro the
possibility of additional purchases. During those di scussions,
Carreiro expressed a desire to obtain a firearm equi pped with a
silencer for the purpose of nurdering his drug supplier. The
i nformant apparently stated that Carreiro coul d purchase a handgun
and silencer for $200 and arranged a neeting between Carreiro and
an agent of the Bureau of Alcohol, Tobacco and Firearns (ATF),
posing as a firearnms dealer, for the ostensible purpose of
consunmat i ng the deal

At that neeting, Carreiro was shown several handguns and
silencers. After Carreiro made his selection, he was told that the
price would be $200 plus an "eight-ball" of cocaine. The
vi deot aped recordi ng of the neeting clearly indicates that Carreiro
was surprised upon | earning that cocaine was part of the purchase
price. Thus, the transcript contains the follow ng exchange:

Carreiro: Ch, you told ne an eight ball and two

hundr ed?
Cl [cooperating individual]: . . . oh yeah
Carreiro: Nah . . . | thought you said two hundred.

Governnment's Transcript of July 29, 1997 Meeting at 46.



Carreiro eventually agreed to pay $200 plus a quantity of
cocai ne that he had in his possession and was i ntending to deliver
toathird party after |leaving the neeting. At that point, he was
arrested.

A five-count indictnent was returned charging Carreiro with
distribution of cocaine in violation of 21 US. C. 8§ 841(a)(1)
(Counts | and I1); possession of cocaine with intent to distribute
inviolation of 21 U.S.C. 8§ 841(a)(1) (Count I11); possession of an
unregi stered silencer in violation of 26 U S.C. 8§ 5861(d) (Count
V) and use of a firearmand silencer during and in relation to a
drug trafficking crime in violation of 18 U S.C. §8 924(c) (Count
V). The case was tried before a jury, and, at the conclusion of
the evidence, Carreiro's nmotion for judgnent of acquittal wth
respect to the charge contained in Count V was denied. The jury
returned guilty verdicts on all counts and Carreiro, now, renews
his notion for judgnment of acquittal with respect to Count V.2

Judgnment of Acquittal Standard

In ruling on a notion for judgnent of acquittal, the Court
must view the evidence in the light nost favorable to the
government and nust draw all reasonable inferences in the

government's favor. United States v. Andrade, 94 F.3d 9, 12 (1st

Cr. 1996). |If the evidence, so viewed, is sufficient to permt a
jury to find guilt beyond a reasonabl e doubt, the notion should be

deni ed. United States v. Doe, 921 F.2d 340, 343 (1st Cr. 1990),

Contemporaneously with the ruling on this motion, Carreiro was sentenced to 120
months of imprisonment with respect to Counts I-1V.
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cert. denied, 513 U.S. 1003, 115 S. C. 517 (1994). On the other

hand, if the evidence is insufficient to establish guilt of the
of fense charged, the notion for judgnent of acquittal should be
granted. Fed. R Cim P. 29(a).

Di scussi on

Under 18 U.S.C. 8 924(c), "Woever, during and in relation to
any . . . drug trafficking crime . . . uses . . . a firearm is
subj ect to a mandatory m ni num sent ence prescri bed by the statute.
See supra note 1.

For purposes of 8§ 924(c), use "connote[s] nore than nere
possession of a firearm by a person who comrmits a drug offense.”

Bailey v. United States, 516 U S. 137, 143, 116 S. C. 501, 506

(1995). A firearmis "used"” in connection with a drug trafficking
crime only when it is "actively enployed during the conm ssion of
the crine." |d. at 147, 116 S. C. at 507.

A firearm need not be enployed as a weapon in order to be

"used” within the neaning of § 924(c). Smith v. United States, 508

U S 223, 229-37, 113 S. C. 2050, 2054-58 (1993). For exanple,
bartering a firearmfor drugs may constitute "use"” of the firearm
Bailey, 516 U S. at 148, 116 S. C. at 508 (citing wth approval
Smth, 508 U. S. at 229-37, 113 S. C. at 2054-58).

Nei t her the Supreme Court nor the First Circuit has considered

whet her the converse, bartering drugs for a firearm also

constitutes "use" of the firearm Moreover, there i s di sagreenent
anong those circuits that have consi dered the question.

The Fourth, Fifth and Eighth Crcuits have hel d that receiving



a firearmin exchange for drugs constitutes "use" of the firearm

United States v. U loa, 94 F. 3d 949, 955-56 (5th Cr. 1996), cert.

denied, 117 S. C. 1338 (1997); United States v. Cannon, 88 F.3d

1495, 1509 (8th Cir. 1996); United States v. Harris, 39 F.3d 1262,

1269 (4th Cir. 1994), cited with approval in United States v.

Johnson, Nos. 95-5481, 95-5482, 1997 W 56903, at *3 (4th Gr.

Dec. 6, 1997). The Cannon court termed the conparison between

trading a gun for drugs and trading drugs for a gun as "a
di stinction without a difference.” Cannon, 88 F.3d at 15009.
On the other hand, the Seventh Circuit has held that sinply

receiving a firearm as paynent for drugs is passive conduct that

does not anmpbunt to the kind of active "use

required by Bailey.
United States v. Wstnoreland, 122 F.3d 431, 435-36 (7th Cr.

1997).

Thi s disagreenent may be nore apparent than real. Bai | ey
hol ds that, under 8 924(c)(1), the critical issue in determning
whet her a firearmwas "used" is whether it was "actively enpl oyed”
by the defendant "during and in relation to a drug trafficking
crime."” Bailey, 516 U.S. at 150, 116 S. . at 509. The answer to
t hat question does not turn solely on whether the firearmwas gi ven
or received in exchange for drugs. Rather, it depends upon whet her
the defendant, hinself, affirmatively utilized the firearm in
connection with the drug offense.

I n those cases where acquiring a firearmin exchange for drugs

was held to constitute such a "use" of the firearm the defendant



was the one who proposed drugs as the consideration. See, e.qg.,
Johnson, 1997 W. 56903, at *3 (defendant offered to exchange drugs
and nmoney for a machine gun); Uloa, 94 F.3d at 950 (defendant
asked agent whet her he knew of sonmeone willing to exchange firearns
for drugs or noney); Cannon, 88 F.3d at 1500 (defendant asked
agent s whet her she could trade drugs for a machi ne gun). Since the
def endant was the one who provided the inpetus for including drugs
in the exchange, it was fair to say that he or she actively
enpl oyed the firearmin connection with a drug offense.

In this case, by contrast, the proposal to include drugs as
part of the consideration originated with governnment agents. O
course, that fact, alone, does not warrant a finding that Carreiro
failed to "actively enploy” the firearmin connection with a drug
transacti on. A defendant who is willing exchange drugs for a
firearm and who pursues an opportunity to do so cannot avoid
responsibility sinply because the opportunity was presented by

governnent agents. See, e.qg., United States v. Gendron, 18 F.3d

955, 961 (1st Cir.), cert. denied, 513 U S. 1051, 115 S. C. 654

(1994) (explaining that it is not inproper for the governnent
nmerely to "provid[e] a defendant with an 'opportunity' to conmt a
crinme").

What nmekes this case distinguishable is the additional fact
that Carreiro had no intention of including drugs in the
transaction until governnment agents insisted that it was part of
t he deal. Mor eover, drugs were not proposed as a part of the

contenpl at ed exchange until the deal was about to be consummated



and Carreiro's choices were to accept the new terns or abandon the
pur chase.

In short, although Carreiro affirmatively pursued the
opportunity to acquire a firearm he did nothing that could be
descri bed as actively enploying the firearm"during or in relation
to a drug trafficking crine.” Under these circunstances, it

strains the neaning of the word to describe Carreiro's efforts to

obtain a firearm for cash as "use" of the firearmin connection
with a drug trafficking offense because he did nothing nore than
accede to the agents' |ast mnute demand that drugs be included as
part of the consideration.

In any event, under these circunstances, the governnent is
foreclosed from seeking a conviction under 8 924(c)(1). The
actions of governnent agents went beyond nerely providing Carreiro
wi th an opportunity to engage in the illegal purchase of a firearm
The agents' nmanifest purpose was to structure the transaction in a
way t hat woul d subject Carreiro to a mandatory thirty-year sentence
for using a firearmin connection with a drug trafficking crine
i nstead of a maxi mum ten-year sentence for sinply purchasing the
firearmfor cash. There is no other plausible explanation for the
agents' last mnute demand that cocaine form a part of the
consi der ati on.

As already noted, it is perm ssible for governnent agents to
provide a willing defendant with an opportunity to conmt a crine

and, even, to suggest the manner in which it is commtted.

However, it is not permi ssible for agents to convert a crine that



a defendant is inclined to conmt into a nore serious offense by
interjecting, at the eleventh hour, additional ternms to which the
def endant acqui esces in order to achieve his original goal.

Such conduct is analogous to the kind of governnent
overreaching proscribed by the doctrine of sentencing factor
mani pul ati on that has been described as a "kissing cousin of the

doctrine of entrapnent.” United States v. GG bbens, 25 F. 3d 28, 30

(1st Cir. 1994). The doctrine of sentencing factor manipulation
prevents the governnment from"inproperly enlarg[ing] the scope or
scale of the crime"” in order to increase a defendant's sentence.

United States v. Mntoya, 62 F.3d 1, 3 (1st Gr. 1995); see also

United States v. Connell, 960 F.2d 191, 194 (1st Cr. 1992)

(coining the term"sentencing factor mani pul ation”). Al though the
doctrine devel oped in the context of the sentencing guidelines, it
al so has been applied to conduct that mani pul at es nmandat ory m ni mum
sent ences i nposed by statute. Montoya, 62 F.3d at 3 (hol di ng that
sentence factor mani pul ation "applies to statutory m ni muns as wel |
as to the guidelines").

Unli ke entrapnent, which requires evidence of both inproper
gover nment m sconduct and a | ack of predi sposition by the defendant

to commit the offense,® United States v. Joost, 92 F.3d 7, 12 (1st

Cr. 1996), cert. denied, 118 S. Ct. 1545 (1998), sentencing factor

mani pul ati on focuses solely on the conduct of governnment agents.

3In this case, entrapment was not raised as a defense and its applicability is doubtful
because the evidence indicates that Carreiro was a drug dealer who willingly agreed to exchange
cocaine for afirearm once he learned that it was required as a condition of the transaction.
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United States v. Egenonye, 62 F.3d 425, 427 (1st Gr. 1995).

Sent enci ng factor mani pul ation also differs fromthe doctrine
of "outrageous m sconduct” in the degree of overreaching required.
The doctrine of outrageous m sconduct precludes convictions
obt ai ned by i nproper governnental conduct that is so extrene that

it violates due process. See United States v. Russell, 411 U. S.

423, 431-32, 93 S. . 1637, 1643 (1973); United States v. Santana,

6 F.3d 1, 3-4 (1st Cr. 1993); United States v. Gfford, 17 F.3d

462, 470 (1st Cir. 1994) (quoting Russell, 411 U S. at 432, 93 S
Ct. at 1643). The doctrine of sentencing factor manipul ation, on
t he ot her hand, may be triggered by tactics that do not rise to the
| evel of due process violations. Egenonye, 62 F.3d at 427.
Nevert hel ess, the overreaching nmust rise to a relatively high
| evel because application of the doctrine results in "a reduction
at sentencing, in the teeth of a statute or guideline approved by
Congress, for a defendant who did not raise or did not prevail upon
an entrapnment defense at trial." Mntoya, 62 F.3d at 4. It is
insufficient to sinply show that the government originated the
i dea, encouraged t he defendant's participation or |ed the defendant
to commit a greater crinme than he previously had commtted.
Rat her, there nust be a showing that "elenents |ike these [were]

carried to such a degree that the governnent's conduct nust be

viewed as 'extraordinary msconduct.'" 1d. (quoting G bbens, 25
F.3d at 31) (enphasis in original).
Because the applicability of sentencing factor manipul ation

depends upon facts that nmay vary considerably from case to case,



the First Crcuit has declined to create detailed rules limingits
par anmet er s. I d. However, it is clear that the focus is on
whet her, why, how and to what degree the conduct of governnent
agents "enl arged or prolonged the crimnal conduct in question."”
Id.

As al ready noted, sentencing factor mani pul ati on occurs when
government agents "inproperly enlarge the scope or scale of the
crinme." 1d. Typically, such manipulation consists of actions
desi gned, solely, to enhance the sentence for that crinme. Exanples
i nclude charging "below market" prices for drugs in order to
increase the quantity of drugs purchased thereby triggering a
hi gher statutory mninmm sentence, see id., and telling the
def endant that the noney he is | aundering was the proceeds of drug
trafficking in order to enhance the sentence based upon the
defendant's know edge that the |aundered funds were crimnally

derived property. See Connell, 960 F.2d at 194.

Here, the governnent sought to achieve the sane result by
increasing the nagnitude of the crine, itself. The agents’
transaction converted the offense from unlawful purchase of a
firearmto use of a firearmin connection with a drug trafficking
of fense, thereby artificially inflating Carreiro' s potential
sent ence. Such tactics are, sinply, another form of sentencing
fact or mani pul ati on.

The difficulty, in this case, lies in determning the
appropriate renedy. Odinarily, the factors inproperly inflating

the sentence would be disregarded and the defendant would be
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sentenced on the basis of the unadorned offense that he comm tted.
Here, however, it is inpossible to separate the crinme from the
puni shrent . Section 924(c)(1) both defines the offense and
mandates the sentence that flows automatically from conviction.
Mani pul ati on of the sentence consists of manipul ation of the crine
and a court cannot redress the matter wi t hout refusing to recognize
convictions obtained in that manner. Accordingly, the appropriate
remedy is to acquit Carreiro of the charge contained in Count V.

Concl usi on

For all of the foregoing reasons, Carreiro's notion for
j udgment of acquittal with respect to Count V of the indictnment is
gr ant ed.

I T 1S SO ORDERED,

Ernest C. Torres
United States District Judge

Date: July , 1998
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